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JURISDICTIONAL STATEMENT

This appeal arises from a decision of the Cole @oGircuit Court. As plaintiffs
below, Boeving and Arrowood brought their actionsler Section 116.200, RSMo Supp.
2015, challenging the Secretary of State’s deteation that Initiative Petition 2016-152
is sufficient for inclusion on the November 2016idia (L.F. 0671). Boeving alleged the
Secretary failed to follow statutory requirememsertifying the measure. The Trial
Court found that the Secretary did comply with skegutes (L.F. 0624-0625). Arrowood
alleged the Secretary certified an initiative thiak not comply with the Constitution.
(L.F. 0008). The Trial Court determined Arrowood@nstitutional challenges to the
initiative petition are not ripe. (L.F. 0628). Ediction lies with the Western District of

the Missouri Court of Appeals. Section 477.070, RSN0O*

1 All statutory references in this Brief are to fRevised Statutes of Missouri (2000)

unless otherwise indicated.
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STATEMENT OF FACTS
A. Facts regarding Boeving's appeal of the Secretaryf &tate’s Summary
Statement

On November 5, 2014, the Missouri Secretary ofeSb@gan accepting initiative
petition "sample sheet" filings to place measureshe ballot for the 2016 general
election. (L.F. 1052). A year later, on Novembey 2015, Raise Your Hand for Kids
(“RYH4K”) proposed an initiative to the Secretaoyamend Article IV of the Missouri
Constitution by adding Sections 54, 54(a), 54(bYl 84(c) (the "Initiative Petition").
(L.F. 0192). On January 5, 2016, the SecretaryessuCertification of Official Ballot
Title for the Initiative Petition. ("January 5 batltitle"). (Joint Exhibit 6, L.F. 0209). The
official ballot title is comprised of a summarytetiment and a fiscal note summary.
Section 116.010(4), RSMo.

Ten days later, on January 15, 2016, Jim Boevied f lawsuit challenging the
sufficiency and fairness of both the summary stetgrand the fiscal note summary
portions of the January 5, 2016 official balloketiBoeving v. Kander, et alCase No.
16AC-CC00016 (Cole County Cir. Ct.)Bbevingl"). (L.F. 0194). Twelve days later, on
January 27, 2016, RYH4K moved to intervene in ttt@a, advising the Court that
RYH4K had a sufficient interest to intervene beeaBY 4K would gather signatures on

the Jan. 5 ballot title and that if the Court ruledoevings’s favor, signatures gathered
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with the Jan. 5 title "may not be counted as valid. 37 at  14¥. The Trial Court
granted the motion to interverfeeeDocket Entry dated February 17, 201@ioeving |.

The case was set for a trial on April 28, 2036eDocket Entry dated April 28,
2016 inBoeving 1.On May 7, 2016, the day before the constitutioradiine for
submitting initiative petitions for the Novemberl®ballot, RYH4K submitted all
petition pages for IP 2016-152 to the Secretary=.(0194). Every petition page for IP
2016-152 submitted to the Secretary containedahealy 5 ballot title. (L.F. 0194).

On May 19, 2016, after a bench trial, the Cole Gp@ircuit Court entered
judgment inBoeving Ifinding the ballot title insufficient and unfaiil..F. 0194). Because
the Trial Court had ruled in Boeving's favor on sooounts and against Boeving on
other counts, Boeving, the State Auditor and RYHdlkappealed to this Couilee
Docket Entry dated May 20, 2016 Boeving I.

On July 8, 2016, this Court found the January $¥obétle unfair and insufficient
and ordered it re-writtelBoeving v. Kander--- S.W.3d ---, 2016 WL 3676891, W.D.
79694 (July 8, 2016). (L.F. 0194). SpecificallyistCourt concluded the summary
statement portion of the January 5 ballot title whisely to mislead voters, and fails to
accurately summarize the equity assessment fedhimgcinitiative petition proposes to
establish ...'Boeving 2016 WL 3676891 at *6. To correct the misleadiadjot title, this
Court certified a corrected summary statement ot the Secretary "to be included in

the official ballot title."Boeving 2016 WL 3676891 at *18; (L.F. 0194). On July 18,

% The Trial Court took judicial notice of all thdifigs inBoevingl. (L.F. 0193-0194).
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2016, the Secretary, following the directive ostliourt, issued a Certification of
Official Ballot Title for IP 2016-152 containingeéianguage certified to the Secretary by
this Court ("the July 18 official ballot title")J¢int Exhibit 7, L.F. 0195, 0210).

B. Facts regarding the Secretary’s certification of stficiency

None of the petition pages RYH4K submitted to tker8tary contained the July
18 official ballot title ordered by this Court andrtified by the Secretary. (L.F. 0195). As
of July 18, 2016, the local election authorities bbegun the process of verifying
signatures, but this process was not yet complételd. 0195). On August 9, 2016, the
Secretary issued a Certificate of Sufficiency diitRa for IP 2016-152, certifying that
there were a sufficient number of valid signatdoeghe initiative to appear on the
November ballot as Amendment 3 and the initiativet the Constitutional and statutory
requirements for placement on the ballot. (Joirtikix 8, L.F. 0195, 0211). When the
Secretary certified that there were a sufficiemhbar of valid signatures for IP 2016-152
to appear on the November ballot as Amendmente3S#ctretary included signatures
from pages that had the January 5 ballot title foloy this Court to be insufficient,
unfair, and likely to mislead voters. (L.F. 0198pne of the signatures the Secretary
certified contained the July 18 official balloteitordered by this Court and certified by
the Secretary of State. (L.F. 0195).

C. Facts regarding Arrowood's challenge

Arrowood also sued within the statutory time limatsd challenged the initiative
on the grounds that it was being used for purppsasibited by the Constitution. (L.F.

0008). The specific challenges were that the itviga (1) transfers funds from one state

4
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fund to another and dedicates those funds for 8pgeirposes (Joint Exhibit 1, L.F.
0200 at Section 54(a).1); (2) allows funds generbiea new tax to be distributed
without regard to Article 1X, Section & at Section 54(b)(2)); and (3) sets an equity
assessment fee which will vary based on the M&sttement agreemeritl( at Section
54(c)2.a) which is a contract signed by Missouditorney General, a group of tobacco
companies and several other states. None of thiep&r the Master Settlement
Agreement are political subdivisions or have beeleghted the power to tax by the
General Assembly under Article X, section 1. (J&rhibit 9, L.F. 0223). Arrowood also
alleged the initiative amends more than one arttkhe constitution. (L.F. 0008).

The Trial Court found that the Secretary had coetpWith his obligations under
Chapter 116 and declined to compel the Secretamvierse his decision pursuant to

Section 116.200. (L.F. 0624-0625; A. 22-23).
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POINTS RELIED ON
l. THE TRIAL COURT ERRED IN FAILING TO COMPEL THE

SECRETARY TO REVERSE HIS DECISION THAT THE INITIATI VE
PETITION WAS SUFFICIENT BECAUSE THE SECRETARY FAILE D TO
FOLLOW THE REQUIREMENTS OF SECTION 116.120 RSMO IN THAT
THE SECRETARY COUNTED SIGNATURES ON PETITION PAGES
WITH A LEGALLY INSUFFICIENT AND UNFAIR BALLOT TITLE AND
NONE OF THE SIGNATURES COUNTED WERE ON PAGES
CONTAINING THE OFFICIAL BALLOT TITLE CERTIFIED BY T  HIS
COURT AND THE SECRETARY HIMSELF.

United Labor Comm. of Missouri v. Kirkpatricky2 S.W.2d 824 (Mo. banc 1978).
Moore v. Brown165 S.W.2d 655 (Mo. banc 1942).
Cures without Cloning v. Pun@b9 S.W.3d 76 (Mo. App. 2008).
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Il. THE TRIAL COURT ERRED IN REFUSING TO REVERSE THE
SECRETARY’S DECISION THAT THE INITIATIVE WAS SUFFIC IENT
BECAUSE THE INITIATIVE IS UNCONSTITUTIONAL IN THAT IT
APPROPRIATES EXISTING FUNDS IN VIOLATION OF ARTICLE Il
SECTION 51 OF THE MISSOURI CONSTITUTION.

City of Kansas City v. Chastai20 S.W.3d 550 (Mo. banc 2014).

Kansas City v. McGe@69 S.W.2d 662 (Mo. 1954).

Moore v. Brown165 S.W.2d 655 (Mo. banc 1942).
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. THE TRIAL COURT ERRED IN REFUSING TO REVERSE THE

SECRETARY’'S DECISION THAT THE INITIATIVE WAS SUFFIC

BECAUSE THE INITIATIVE IS UNCONSTITUTIONAL IN THAT

ADVANCES PURPOSES PROHIBITED BY THE CONSTITUTION IN
VIOLATION OF ARTICLE Ill, SECTION 51 OF THE MISSOUR
CONSTITUTION, TO WIT, PROVIDING PUBLIC FUNDS TO REL IGION

IN VIOLATION OF ARTICLE I, SECTIONS 7 AND 8 AND ART ICLE IX

SECTION 8.

City of Kansas City v. Chastai20 S.W.3d 550 (Mo. banc 2014).
Trinity Lutheran Church of Columbia, Inc. v. Paul@g8 F. 3d 779 (%Cir. 2015).

Paster v. Tussep12 S.W.2d 97 (Mo. banc 1974).
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IV. THE TRIAL COURT ERRED IN REFUSING TO REVERSE THE
SECRETARY’'S DECISION THAT THE INITIATIVE WAS SUFFIC IENT
BECAUSE THE INITIATIVE IS UNCONSTITUTIONAL IN THAT T
ADVANCES PURPOSES PROHIBITED BY THE CONSTITUTION IN
VIOLATION OF ARTICLE Ill, SECTION 51, TO WIT, CONTR ACTING
AWAY THE POWER TO TAX IN VIOLATION OF ARTICLE X,
SECTION 2.

City of Kansas City v. Chastain20 S.W.3d 550 (Mo. banc 2014).

State ex rel. Bd. of Health Center Trustees of Claynty v. County Comm'n of Clay
County,896 S.W.2d 627 (Mo. banc 1995)

State ex rel. Gordon v. Beckd S.W.2d 146 (Mo. 1932).

CORE/0804152.0010/128815455.3

INd Z€:S0 - 9T0Z ‘20 12quiaidas - STv3ddV 40 10 10141SId NYILSIM - pajid Ajediuonos|3



V. THE TRIAL COURT ERRED IN REFUSING TO REVERSE THE
SECRETARY’'S DECISION THAT THE INITIATIVE WAS SUFFIC IENT
BECAUSE THE INITIATIVE IS UNCONSTITUTIONAL IN THAT T
AMENDS MORE THAN ONE ARTICLE OF THE CONSTITUTION BY
AMENDING BY IMPLICATION PORTIONS OF ARTICLE IX, SEC TION
8, ARTICLE I, SECTION 7, ARTICLE I, SECTION 8, AND ARTICLE X,
SECTION 2.

State ex rel. McNary v. Stusstd,8 S.W.2d 630 (Mo. 1974).
Kuehner v. Kande#42 S.W.3d 224 (Mo. App. 2014).
Turner v. State245 S.W.3d 826 (Mo. banc 2008).
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STANDARD OF REVIEW
The parties tried the matters below on stipulasadsfand joint exhibits. Thus, the
only question on appeal is whether the Trial Cdueiv the proper legal conclusions,
which this Court reviewde novo. Missouri Mun. League v. Carnaha@3 S.W.3d 573,
580 (Mo. App. 2010jciting Overfelt v. McCaskiJl81 S.W.3d 732, 735 (Mo. App.

2002)).

11
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INTRODUCTION

This brief is on behalf of two plaintiffs below, Baeing and Arrowood, who
brought separate challenges to the same initige¥#ion. Boeving challenges the
Secretary of State’s decision to count signaturearoinitiative that contained an unfair
and misleading ballot title. Arrowood challenges 8ecretary’s decision to place the
initiative on the ballot when the initiative is falty unconstitutional because it uses the
initiative process in a ways that are prohibitedhsy Constitution.

A. Signatures gathered using a misleading ballot titlenay not be counted

during the certification process.

As to the signature challenge, this Court previpt@islind the Summary Statement
portion of the ballot title used to collect signasion Initiative Petition 2016-152 was
“likely to mislead voters" and "failed to adequgtiiform voters of the initiative’s
probable effects.Boeving 2016 WL 3676891 at *6, 11. Pursuant to statusahority,
this Court certified fair and sufficient languageusse in the official ballot title “for
purposes of Section 116.180." Section 116.190.M&3L.F. 0194). The Secretary
followed that statutory directive and certified thiéicial ballot title on July 18, 2016.
(Joint Exhibit 7, L.F. 0195, 0210). None of theipeh pages RYH4K submitted to the
Secretary contained this Court's official balltietianguage as certified on July 18. (L.F.
0195). Instead, all the signatures collected amingited to the Secretary were obtained
with the misleading ballot title. (L.F. 0195). Tfiest issue presented in this Appeal is

whether initiative petition signatures collectedlana misleading and unlawful ballot
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title may be counted by the Secretary of State tdwlae constitutionally required
number of signatures necessary to submit a meé&suvete at the general election.

Chapter 116 prescribes the statutory procedurgsléomg initiative petitions on
the ballot. When the Secretary counts signatuneslegislature has made the law
unmistakably clear: "Signatures on petition pages do not have the official ballot title
affixed to the page shall not be counted as va$ection 116.120, RSMo. The Trial
Court’s conclusion that signatures on petition gagih the misleading and supplanted
ballot title could be counted as sufficient canb@treconciled with the statute. Consistent
with Section 116.180, Section 116.190, Section12@.and Section 116.200, this Court
should reverse the Circuit Court judgment and enjloe Secretary from certifying the
measure and enjoin all other election officers frnnting the measure on the ballot.

B. The measure is facially unconstitutional and cannobe placed on the

ballot.

Even if this Court affirms the Trial Court’s de@sion Boeving’s claims,
Arrowood’s claims provide a separate basis to véne Secretary’s decision to certify
the Initiative Petition as sufficient because thiiadtive Petition does not comply with
the Constitutional restrictions on the use of thgative.

"The initiative shall not be used for the appropoia of money other than of new
revenues created and provided for thereby, orrigragher purpose prohibited by this
constitution." Article Ill, section 51. This prows establishes two independent
limitations on the use of the initiative. Firstpitohibits earmarking of existing funds

through what has become known as "appropriatiotheynitiative."See, e.g. Kansas
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City v. McGee269 S.W.2d 662, 665 (Mo. 1954). Second, and &qumportant, it
establishes that the initiative power cannot bel U@ any other purpose prohibited by
this constitution." The proposed measure Defendander certified for the ballot on its
face appropriates existing funds in violation ofiéle Ill, Section 51’s first proscription.
The initiative also violates constitutional prohibns on the use of public funds for
religious institutions, contracting or surrenderthg power to tax, and amending
multiple articles of the Constitution.

The Secretary of State erred in issuing a Certdéich Sufficiency because the
initiative does not comply with the constitutiongaveral respects. "It is the secretary of
state who is charged with the ultimate administeatietermination as to whether the
petition complies with the Constitution of Missoand with the statutes. It is the courts
who are charged with the ultimate judicial detemtiion as to whether, under the
Constitution and laws, the petition is sufficientimsufficient for the ballot.'Ketcham v.
Blunt, 847 S.W.2d 824, 830 (Mo. App. 1992).

Appellants request this court reverse the decisfahe Trial Court below and
enter the decision the Trial Court should haveddsenjoining the Secretary from
placing the measure on the November balasom v. Thompsph97 S.W.2d 326, 331

(Mo. App. 1946).
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ARGUMENT
l. THE TRIAL COURT ERRED IN FAILING TO COMPEL THE

SECRETARY TO REVERSE HIS DECISION THAT THE INITIATI VE

PETITION WAS SUFFICIENT BECAUSE THE SECRETARY FAILE D TO

FOLLOW THE REQUIREMENTS OF SECTION 116.120 RSMO IN THAT

THE SECRETARY COUNTED SIGNATURES ON PETITION PAGES

WITH A LEGALLY INSUFFICIENT AND UNFAIR BALLOT TITLE AND

NONE OF THE SIGNATURES COUNTED WERE ON PAGES

CONTAINING THE OFFICIAL BALLOT TITLE CERTIFIED BY T HIS

COURT AND THE SECRETARY HIMSELF.

The requirements of Section 116.180, Section 116.48d Section 116.120
RSMo. mandate that signatures gathered under @t tilt declared by the courts to be
misleading cannot be counted when determining@aficy of an initiative petition. The
proponents turned in signatures on petition pagasdid not have the official ballot title
language ordered by this Court under Section 106at@ certified by the Secretary of
State on July 18. All of the petition pages corgdia ballot title which this Court has
declared legally insufficient, unfair and misleaglihe Trial Court’s conclusion that the
Initiative Petition containing the unfair balloniguage was sufficient cannot be
reconciled with the statutory directives not to mosignatures on pages that lack the
official ballot title. As set forth in detail belgwhis Court should reverse the judgment of
the Trial Court and enjoin the Secretary and edecatifficials in Missouri from placing

the matter on the ballot.
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A. Chapter 116 Requires a Finding that the Petition isinsufficient
because the Signatures on Pages that Lack the July Official Ballot
Title are Invalid.

The Constitution allows an initiative to be subeikto the voters only when it is
signed by eight percent of the legal voters in ezdiwo thirds of the congressional
districts. Mo. CONST. Article Ill, section 50. The Constitution givdsetlegislature the
authority to enact requirements for the submissidnitiatives and further mandates that
the Secretary of State follow those statutory nesquents. Mb. CONST. Article I,

Section 53 (the initiative "shall be governed byegal laws"). "In submitting initiatives
to the people, the secretary of state and all aiffeers shall be governed by general
laws." State ex rel. Upchurch v. Blyr@10 S.W.2d 515, 516-517 (Mo. banc 1991). The
"general laws" are the statut&ee State ex rel. Kinloch Telephone Co. v. RoEab
S.W. 862 (Mo. 1916)State ex inf. Dalton v. Halekamp Lumber (G320 S.W.2d 678
(Mo. 1960).

Signatures on an initiative petition are to be ¢edrby the Secretary of State to
determine if the measure may be submitted to tbelpeThe general laws forbid the
Secretary from counting certain signatures as vaighatures that were collected by
unregistered circulators "shall not be countedadislV(Section 116.120.1); signatures of
voters "from counties other than the one designlyeitie circulator in the upper right-

hand corner on a given page shall not be countedlas (Section 116.060); and
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signatures on pages that do not have the offialidtbtitle "shall not be counted as
valid."™

This last requirement was so important that theslaire declared it twice — in
both Section 116.120 and Section 116.180. "Thealiglof the signatures is the heart of
the ultimate determination of the sufficiency ofiaitiative petition for the ballot.”
Ketcham v. Blunt847 S.W.2d 824, 830 (Mo. App. 1992) (quotlngited Labor Comm.
of Missouri v. Kirkpatrickb72 S.W.2d 449, 455 (Mo. banc 1978)). The legistahas
gone to great length to provide general laws erplgithe Secretary’s obligation when
signatures are gathered with a misleading ballet-tithose signatures may not be
counted.

1. The Legislature Declared Invalid any Signature Gatlered
without the Official Ballot Title.

"The uppermost question in applying statutory ragiah . . . is whether or not the
statute itself makes a specified irregularity fallago, courts enforce it to the letter."
United Labor Comm. of Missou®,72 S.W.2d at 456. In two separate places, the
legislature made clear that each petition page tmst the official ballot title affixed in

order for the signatures to be counted. Section1BD6requires all petition pages to

contain "the official ballot title” and warns pernsocirculating the petitions that

® The general laws also require the Secretary ezrajeasures that do not follow certain
administrative requirements such as submittingighature pages at one time, ordering

the pages by county and numbering the pages segjyerection 116.100 RSMo.
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"signatures shall not be counted if the officialldititle is not affixed to the page
containing such signatures." Section 116.180.

Section 116.120 yields the same result and regtheeSecretary of State to
examine submitted signature pages "to determingh&hfthe petition submission]
complies with the Constitution of Missouri and witlis chapter.” Section 116.120.1,
RSMo. Although the legislature directed that signe$ on pages that lack the official
ballot title "shall not be counted” in Section 1I#0, it re-emphasized that directive
within Section 116.120 when it outlined the Seangsacounting rules: "Signatures on
petition pages that do not have the official bdilii¢ affixed to the page shall not be
counted as valid." Where the legislature providepexific statutory remedy for failure
to follow the statutory requirements, the applicatof the remedy is constitutional and
the court is required to enforce it. As such, e must be followed and the proposed
initiative must be rejected as insufficiebfited Labor Comm. of Missou®72 S.W.2d
at 453-454 (citind<asten v. Guth395 S.W.2d 433, 435 (Mo. 1965)).

2. The Legislature compelled that any Official Ballot Title Re-
written by the Courts under Section 116.190 must besed "for
purposes of Section 116.180."

The Trial Court held that because the signaturbmgted had the original ballot
title approved by the Secretary of State — bur laliered by this Court and the Secretary,
it was proper to count signatures. Chapter 116 igevilne submission of initiative
petitions; no section within Chapter 116 envisithre there could be two official ballot

titles — one prepared by the Secretary and anath#en by the Court. Section 116.180
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assigns to the Secretary the initial duty to prephe official ballot title for an initiative
petition. Here, the Secretary initially dischargedt duty on January 5, 2016. The
Secretary does not always have the final word,ghpan what shall be included in the
official ballot title. Citizens such as Boeving leathe right to challenge the Secretary's
decision and a successful challenge has meaniogfiigequences.

Section 116.190 establishes the process to challédmgsufficiency and fairness of
the ballot title initially prepared by the SecrgtaBy legislative design (and for legitimate
practical purposes), this challenge occurs on pedited timetable. The challenge has to
be initiated within ten days. Section 116.190.IheRction shall be placed at the top of
the civil docket" and it has to be "fully and filyaadjudicated within one hundred eighty
days of filing, including all appeals” unless tirad period is extended for good cause.
Section 116.190 RSMo. The purpose of these expkditallenges is to root out the
misleading and insufficient ballot titles as quickls possible, and before they can be
used and relied upon in the initiative processmiéleading ballot title must not be used
to gather signatures. So the Courts are chargddaddressing any challenges and either
re-certifying the Secretary’s ballot title or oray that ballot title modified to address
any deficienciedd.

Those who gather signatures using a title beinglestged through this expedited
process do so at their own risk. Missouri’s copresviously acknowledged that
signatories to an initiative petition are not dattto have their signature counted.
Prentzler v. Carnahar366 S.W.3d 557, 563 (Mo. App. 2012). The SecyetaiState has

the right to reject a petition as insufficienttiioes not comply with the statutory
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requirementsld. at 563. Thus, signers of the initiative "havecoatrol over whether
their signatures will ultimately be counted for poses of qualifying the initiative
petition for the ballot . . .Id.

The proponents of the initiative at issue here wstded the consequences of a
successful challenge to the ballot title. In Bogignl16.190 challenge to the initial ballot
title, Intervenor-Respondents RYH4K sought to iméere to stop any changes to the
ballot title. They told the Trial Court that if tHellot title were changed, any signatures
gathered under the misleading title would not delv&eeMotion to Intervene, | 14,
Boeving I("It is important that the precise form and batltde approved by the Secretary
of State be approved in this case, as signatuteergal using a different form or ballot
title may not be counted as valid.").

Indeed, it is the proponents’ unique interest ipeshting the action and preserving
the validity of the signatures that gives them gdiag for interventionSee, e.g., Allred v.
Carnahan 372 S.W.3d 477, 485 (Mo. App. 2012) ("[S]ince M&th is the deadline for
submitting signatures in support of initiative pietis, . . . [the proponent] has a critical
interest in seeing to it that the litigation is cuded in a timely fashion. The State
defendants acknowledged taking a time neutral wkthe litigation.").

Intervention is allowed because of the impact a19® would have on already
gathered signatures. The "crucial interest" in dafing the litigation is so that the
proponents have sufficient time to gather signatorea legally sufficient and valid

ballot title. The Trial Court’s ruling that signa&umay be submitted and counted even
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though the ballot title was misleading is contreryrior decisions of this Court on why
intervention of proponents is proper.

Missouri courts have routinely allowed organizasigdhat proposed initiative
petitions and were actively seeking to have theswegd on the ballot to intervene in
Section 116.190 actions because of their intenelsaving a fair ballot title for signature
gathering. If there was no threat of injury to greponents, there was no reason for them
to be allowed interventiorsee Busch v. CarnahaB20 S.W.3d 757, 759 (Mo. App.
2010);Mo. Municipal League v. CarnahaB03 S.W.3d 573, 579 (Mo. App. 201@xate
ex rel. Humane Soc’y of Mo. v. Beet&h7 S.W.3d 669, 671 (Mo. App. 2010);
Missourian’s Against Human Cloning v. Carnahd®80 S.W.3d 451, 453 (Mo. App.
2006);Overfelt v. McCaskill81 S.W.3d 732, 734 (Mo. App. 200Retcham v. Blunt
847 S.W.2d 824, 825 (Mo. App. 1992Aflred, 372 S.W.3d at 488.

Intervenor RYH4K was right to be concerned aboatlhllot title. Boeving
succeeded in his Section 116.190 challenge toebeegary’s January 5 title which led to
court-certified changes. These changes meanthbairtginal title was void and
replaced. As Missouri’s courts have held, the caré not authorized to write a second
official ballot title. See Cures without Cloning v. Pyrib9 S.W.3d 76, 83 (Mo. App.
2008) ("the court was not authorized to rewriteghéire summary statement”). In the
event that the Court invalidates and revises tinensary statement in a challenge under
Section 116.190, the Court is to "certify the sumnsdatement portion of the official
ballot title to the Secretary of State." The Seamgets then required to certify the revised

language in the official ballot title "for the purges of section 116.180." Section
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116.190.4, RSMo. Section 116.180 in turn requinesdfficial ballot title to appear on
the petition pages. Then Section 116.120 requivesSecretary to verify that the correct
official ballot title appear on the petition thatturned in for signature counting and to
reject signatures on pages without the correet titl

This Court’s decision iBoeving lillustrates the statutory process. The Court did
not write a completely new ballot title; rathecértified language for "inclusion in the
official ballot title." In doing so, this Court ankwledged that it was reviewing and
making necessary corrections to the one officilbbttle. This decision was consistent
with prior case lawCures without Cloning259 S.W.3d at 83 here can be only one
official ballot title, and it must include the lamgge emerging from the Section 116.190
challenge. The title certified by the Courts unti#6.190 is the ballot title and it replaces
completely the Secretary’s initial title which isig and has no effect.

B. Respondents’ Position Renders Section 116.190 Meagless.

In the Trial Court, RYH4K and Secretary Kander a&gthat because RYH4K had
submitted their petition pages before this Couwésision invalidating the January 5,
2016 ballot title, the statutory requirement thas ICourt's changes to the official ballot
title should be used "for purposes of Section 18®:Ehould have no effect. It is
impossible to harmonize the statutes with thistpmsand respondents have no authority

for it.*

* Secretary Kander’s position below seemed to bigttttae ballot title was modified

before the signatures were turned in, the signatwaild not count, but the turning in of
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The official ballot title that emerged from the 8en 116.190 challenge is the title
that, "for the purposes of Section 116.180" musiffized “to each page of the petition
prior to circulation and signatures shall not barded if the official ballot title is not
affixed to the page containing such signaturesctiSe 116.180. The courts are not
authorized to disregard statutory directives; reziik the Secretary of State. The July 18,
2016 official ballot title certified by the Secregaf State after the Section 116.190
review becomes the official ballot title referencedection 116.180. When the
signatures are submitted to the Secretary, theialftballot title must be the correct one if
and as modified by the Courts. Section 116.120 RSMo

The Secretary of State’s position here is a new imgensistent with the way prior
Secretaries interpreted the law. In 2006, then&agr Carnahan faced the same issue.
Petitioners supporting a change to eminent donaainsubmitted signatures on pages
containing a ballot title that had been found und&d insufficient by the Courts only a
few days before the signatures were turned in.esagr Carnahan followed statutory
requirements and refused to count the signaturesuse the courts had found the official
ballot title insufficient. The Certificate of Indidiency issued by Secretary Carnahan

stated:

signatures somehow changes the statutory scheraestatutes draw no such distinction
and Secretary Kander did not explain below wheeditte should be drawn — would a
finding of a misleading ballot title the day befaven in invalidate signatures or would

the finding need to be a year before turn in?
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The petition has an insufficient official ballotlé affixed to the petition
pages. See Sections 116.175 and 116.180, RSMo. @i &/, 2006
(corrected order dated April 27, 2006) the officiaallot title was
determined insufficient based on the fiscal notenmary by the Circuit
Court of Cole County. In accordance with sectio®.1Z5, a fiscal note
summary that is found insufficient does not meet thquirements for
petition circulation pursuant to section 116.188Mp.
Judgment and Ordefuohey, et al. v. Markenson, et,&ase No. 06AC-CC00424 (Cole
County Cir. Ct. July 24, 2006) (L.F. 0554; A. 48ecretary Carnahan’s decision was
challenged in Cole County Circuit Court and theallfCourt (the Hon. Richard G.

Callahan) affirmed the decision not to certify thdiative petition submitted with the

misleading ballot title as sufficient. The inithai proponents did not appeal the decision.

This case is indistinguishable and the same resitiuld obtain here. Secretary
Carnahan’s and Judge Callahan’s interpretationg werrect, a ballot title that has been
"found insufficient does not meet the requiremdotgetition circulation.”

Pursuant to Sections 116.120 &116.180, the Segrefa8tate has no discretion
but to declare the signatures invalid when theci@t sufficient and not misleading ballot
title is missing from the petition pag&¥eeJudgment and Ordefuohey v. Carnahan, et
al., Case No. 06AC-CC00423 (Cole County Cir. Ct. A4y 2006) (L.F. 0551). Although
the petition pages here purportedly have a sufftaember of registered voter
signatures, the petition pages contain a ballet tiitat has been found misleading by the

courts. Every signature that was gathered was gdomsing a signature page that had a
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misleading statement at the top of it. The legislhas provided a specific statutory
remedy for when the official ballot title is nofiaked to the petition pages: the signatures
are invalid.

The policy behind the legislative scheme is solinithe Secretary of State writes
a ballot title that is misleading, as the one siigshere was, citizens may challenge that
title. “It makes perfect sense that the electi@tugés should provide for immediate
review of the adequacy of the ballot title, whichi Wwe attached to the Initiative when
signatures are gathered and presumably used bgrtstio determine whether they will
sign the petition.’Reeves v. Kande462 S.W.3d 853, 858 (Mo. App. 2015). If a court
finds that the title was misleading, it would netdppropriate to allow a measure on the
ballot when the signatures were gathered usingséeading title. Therefore, no
signatures gathered using a misleading title carobeated as valid. The principle against
misleading voters in the election process is somant as to allow post-election ballot
title challenges if the pre-election challenge adre completed in timé&ee Dotson v.
Kander, 464 S.W.3d 190 (Mo. banc 2015).

In Dotson the Supreme Court concluded that unfair and ey ballot
language — when included on the ballot at the ieleet can be grounds for an election
contest to invalidate the results of the electildms is entirely consistent with the
legislative directive not to count the signatursevalidunlessthey have the official ballot
title affixed to the petition page$o hold as the Trial Court did here would allow
signatures gathered under a misleading ballottbtlee counted in qualifying the

measure for the ballot. Boeving’s position and 8exy Carnahan’s decision in 2006 —
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that signatures may not be counted when gatherbdanmisleading title affixed -- are
the longstanding policy in Missoufsee Moore v. Browrl65 S.W.2d 657, 663 (Mo.
banc 1942) (affirming decision to enjoin placemeinnitiative on ballot becausater

alia it “would be a fraud on the signers of an initiatipetition to procure their signatures
on the inducement that it proposes a constitutiana@ndment greatly in their interest
when in fact it makes other undisclosed changeatigreo their detriment”).

Secretary Kander’s position, upheld by the Trialffois contrary to the statutes
and is terrible public policy which will generatecentives for creation of and reliance
upon misleading ballot titles without consequeride legislature did not intend for
misleading ballot titles to be used for any purpioste initiative process.

C. Proponents are Estopped from Asserting that the Smatures Count

because they Previously told the Court the Signates Would not
Count.

The proponents of the initiative were aware of thlasy issue and should be
estopped from arguing the signatures are validcilaéstoppel is an equitable doctrine
created by courts to prevent parties from takingtrewy positions during the course of a
lawsuit, and is invoked by a district court atdiscretion.New Hampshire v. Main®32
U.S. 742, 750 (2001). Missouri has long recognibeddoctrine of judicial estoppel.
United Fire & Cas. Co. v. Thompsao®49 F. Supp. 2d 922, 928-32 (E.D. Mo. 2013)
(citing Monterey Dev. Corp. v. Lawyer’s Title Ins. Corp F-.3d 605, 609 (8th Cir.1993).

Missouri courts consider three factors when applyire doctrine. The factors are

whether:
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1. A party’'s later position is clearly inconsistenthvits earlier position;

2. The party has succeeded in persuading a courctpathat party’s earlier
position, so that judicial acceptance of an incstesit position in that later
proceeding would create the perception that eitefirst or the second
court was misled; and

3. The party seeking to assert an inconsistent positiould derive an unfair
advantage or impose an unfair detriment on the sipggarty if not
estopped.

United Fire & Cas. Cp949 F. Supp. at 928-32 (citidgew Hampshire v. Mainéy32
U.S. 742, 750-51 (2001) (internal citations andtgtions omitted)).

With regard to the first element, courts hold tdwatjudicial estoppel to apply, the
court would need to be convinced that a party ‘itye@presented to the court in prior
cases [an inconsistent position.éonard v. S.W. Bell Corp. Disability Income P84 1
F.3d 696, 702 (8 Cir. 2003) (refusing to apply doctrine of judicedtoppel because
nothing led the court to conclude the “integritytloé judicial process” was
compromised.”)

In Boeving | RYH4K told the Trial Court they should be allowexdintervene
because they had an interest in preserving anysiges gathered on the initiative ballot
title: “It is important that the precise form andllbt title approved by the Secretary of
State be approved in this case, as signaturesrgdtbsing a different form or ballot title

may not be counted as valid.” Motion to Intervefié4,Boeving I(A. 37). The Trial
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Court inBoeving Irelied on these statements in allowing interventdesapite Plaintiff's
opposition to intervention.

Proponents now take the opposition position —elvah though the “precise form
and ballot title” were not approved the signatureg/now be counted as valid. This is
precisely the change in position judicial estoggehibits.City of St. Louis v. United
Rys. Co. of St. Louid74 S.W. 78, 85 (Mo. 1914) (“Parties litigant am allowed to
assume inconsistent positions in court; to playdasl loose; to blow hot and cold.
Having elected to adopt a certain course of actloey will be confined to that course
which they adopt.”)In re Contest of Primary Election Candidacy of Eletr, 337
S.W.3d 137, 144 (Mo. App. 2011) (. one party will not be allowed to take “clearly
inconsistent” legal positions on any given day adow to that party’s whims.”).

RYH4K’s new position is an unfair detriment to Ba&y, who litigated the prior
case with RYH4K as an intervenor engaged in aditigation. RYH4K was on notice
that Boeving considered the ballot title misleadimgt RYH4K made no effort to
expedite the litigation or to resolve the questiostead RYH4K waited until they lost

the 116.190 challenge and then changed their positi
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Il. THE TRIAL COURT ERRED IN REFUSING TO REVERSE THE
SECRETARY’S DECISION THAT THE INITIATIVE WAS SUFFIC IENT
BECAUSE THE INITIATIVE IS UNCONSTITUTIONAL IN THAT IT
APPROPRIATES EXISTING FUNDS IN VIOLATION OF ARTICLE I,
SECTION 51 OF THE MISSOURI CONSTITUTION.

If the Court reverses Trial Court based on the ficsnt relied on, the Arrowood
challenges are moot. But Arrowood's challenge piewia separate basis for rejecting the
initiative — it does not comply with Constitutiorr@quirements.

Mo. CONST. Atrticle 1ll, section 51 sets forth substantivailiations on the
initiative power: “The initiative shall not be uséal the appropriation of money other
than of new revenues created and provided for llyeie for any other purpose
prohibited by this constitution.”&section 1 of section 54(a) of the proposed livia
Petition on its face does what the Constitutiorhgoibs because it transfers thalance of
a currently-existing state fund, the CoordinatirgaRl for Early Childhood Fund to the
fund newly created by the proposed Initiative Retitthe Early Childhood Health and
Education Trust. This appropriates presently exjssitate funds and sets them aside for
another use in violation of the limits of Articld,|Section 51.

The Trial Court found Arrowood’s claim that thetlative Petition violates
section 51 not ripe because of the “uncertaintyosurding the potential appropriation of
funds.” (L.F. 0627-0628). This conclusion was egoms. Whether the proposed
Initiative Petition appropriates currently-existisate funds can be determined on the

face of the initiative. Under clear precedent fritlmis Court and the Missouri Supreme
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Court, the facial constitutionality of the proposetiative is ripe for pre-election review
at the time the Secretary certifies the measurentdusion on the ballot. As set forth
more fully below, Arrowood’s challenge is ripe f@view and this Court should
conclude that the proposed initiative appropriat@sting funds in violation of the
limitations on the Initiative Power.

A. Arrowood’s Constitutional Challenge to the Petition is Ripe for

Judicial Review.

Arrowood is entitled to pre-election review of tiaeial constitutionality of the
proposed initiative. “A facial challenge is an akan a statute itself as opposed to a
particular application.City of Los Angeles, California v. Patél35 S.Ct. 2443, 2449
(U.S. 2015)see also Coyne v. Edward®5 S.W.3d 509, 520 (Mo. banc 20{fzial
challenge alleges that legislation “is defectivaterface” whereas as applied challenge
alleges that legislation “operates unconstitutipnas to [a party] because of [that
party’s] particular circumstances”). The proposadative, in a specific section,
appropriates existing state funds in violation ofide Ill, Section 51’s limitation on the
initiative power. This is not a claim that the laiive Petition “operates
unconstitutionally as to [Arrowood] because of [@wood’s] particular circumstances.”
Coyne 395 S.W.3d at 520Instead, her claims challenge the constitutionalftthe
proposed initiative.

“Missouri law authorizes courts to conduct pre-gtactreview of the facial
constitutionality of an initiative petition. Theead underlying this rule is that pre-election

review of the facial constitutionality of an initiee petition is warranted given the cost
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and energy expended relating to elections andaaldtie public confusion generated by
avoiding a speedy resolution of a questiddity of Kansas City v. Chastain20 S.W.3d
550, 554-55 (Mo. banc 2014hternal quotations removedjee also State ex rel.
Hazelwood Yellow Ribbon Committee v. KBS S.W.3d 457, 469 (Mo. App. 2000)
(“We conclude, therefore, that such pre-electiahgial review is both permissible and
appropriate in cases where the proposed ballotuneas clearly facially
unconstitutional.”).

To the extent the case law has previously equieacah the issue of ripeness, this
Court has acknowledged that the Supreme Cdbhistaindecision settled the matter.
Reeves462 S.W.3d at 857-858 (“There can no longer hedaubt that Missouri law
authorizes courts to conduct pre-election reviewheffacial constitutionality of an
initiative petition. . . Missouri courts have rewied these challenges on a number of
occasions—#ellowing a final determination by the election authorityt@svhether to
certify the initiative for the ballot.”) (emphasgisoriginal). Once the Secretary has
certified the initiative petition for the ballota‘judicial opinion as to whether the
constitutional requirements have been met is ngdohypothetical or advisory,” and the
case becomes ripkl. at 859.

Here, Defendant Kander certified the Proposed Meaisu the ballot on August
9, 2016. Arrowood’s constitutional claim that tingiative unconstitutionally

appropriates funds is therefore ripe for adjudarati
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B. The Proposed Initiative Unquestionably Appropriates Existing State
Funds on its Face.

Subsection 1 of section 54(a) of the proposed lveaPetition on its face
transfers thdalance of a currently-existing state fund, the i@omating Board for Early
Childhood Fund to the newly created Early Childhétehlth and Education Trust Fund.
The initiative reads as follows:

There is hereby created the Early Childhood Healti Education Trust

Fund. The fund shall consist of all moneys colldas provided in Section

54(c) and shall also include the balance of ther@oating Board for Early

Childhood Fund, which shall cease to exist as arelie fund after its

proceeds are transferred into the Early Childho@hlth and Education

Trust Fund.

(Joint Exhibit 1, L.F. 0200 at Section 54(a).1) fdrasis added). The Coordinating Board
for Early Childhood Fund was created by the Misstegislature in Section 210.102,
RSMo. This fund consists of state appropriationmantg, donations, fees, interest, and
moneys obtained from any other available sourceti®@e210.102.4 RSMo.

Presently, the Coordinating Board for Early Childdd-und is to be used to carry
out the broad purposes of the Coordinating Boardegaly Childhood set forth in Section
210.102.3, all of which relate to early childhosduesSee, e.g$Section 210.102.3(2)
(“improving the development of children from bittirough age five”); Section
210.102.3(3) (“improve services for children fromththrough age five”). As the

Missouri Department of Social Services announcése“Missouri Coordinating Board
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for Early Childhood is the state’s public/privatgtigy for coordinating a cohesive system
of early childhood programs and services intendeslipport the healthy development
and school readiness of all Missouri children frointh through age five™

The language of the initiative clearly limits thewEarly Childhood Health and
Education Trust Fund — including those funds whicdsently reside in the existing
Coordinating Board for Early Childhood Fund — toused “only for purposes which are
authorized by this section.” (Joint Exhibit 1, LG200 at Section 54(a).1). The initiative
changes those purposes, the funds will not bedahtid Missouri children “from birth
through age five.” Indeed, it will require betwegiand 10 percent of the funds to be
spent “to provide evidence-based smoking cessatidnprevention programs for

Missouri pregnant mothers and youthd.(at Section 54(a).1.c). Children from birth

through age five are typically neither pregnantinaneed of smoking cessation services.

This mandatory use of the seized funds is both axedvdifferent from the funds’
presently existing purposes.

The Missouri Constitution is clear: the initiatigewer may not be used to
appropriate existing funds. ™M CONST. Atrticle Ill, section 51. The Initiative Petition
takes an existing state fund — which currentlydaslance — transfers it into a new fund,

and then changes the uses of the money.

> Description of the Coordinating Board for Earlyil@hood from the Missouri

Department of Social Services, available at: httpd.mo.gov/cbec/ (last accessed August

30, 2016).

33

CORE/0804152.0010/128815455.3

INd Z€:S0 - 9T0Z ‘20 12quiaidas - STv3ddV 40 10 10141SId NYILSIM - pajid Ajediuonos|3



“The plain language of article 1ll, section 51 geally prohibits the appropriation
of money by initiative, except that an initiativeaynappropriate revenues created by the
Initiative proposal."Chastain 420 S.W.3d at 555. “The people, therefore, by the
constitution expressly prohibited an appropriatenm being voted through the initiative
unless the law at the same time provides the rex&Btate ex rel. Card v. Kaufmabl7
S.w.2d 78 (Mo. 1974). Under this rule, it is congtonally permitted for the initiative to
create its own new revenue stream, as this inigadbes in Section 54(c), but it may not
set aside existing funds to be used for the invegburposes as the initiative does in
Section 54(a).

There have been relatively few attempts to appatgfunds by initiative in recent
years, because the Supreme Court settled thel@syiago. IrKansas City v. McGee
269 S.W.2d 662, 665 (Mo. 1954) (emphasis added)ptbposed initiative was enjoined
from placement on the ballot because it “attempisse the initiative for the
appropriation of money not created nor providedopsaid proposed ordinance, and in
attempting so to do said proposed ordinascet a lawful subject for the exercise of the
power of initiative” The initiative here does the same; it uses iiteative to set aside
money not created by the proposed initiative. T$hisot to say that it is unlawful to
transfer existing funds from one purpose to angtatr simply that it cannot be
accomplished through the initiative proceSee State ex rel. Cgrdl7 S.W.2d at 81
(distinguishing between amendments originatindianlegislature and those that

“originate as an exercise of the power of the elscby way of initiative petition”). The

34

CORE/0804152.0010/128815455.3

INd Z€:S0 - 9T0Z ‘20 12quiaidas - STv3ddV 40 10 10141SId NYILSIM - pajid Ajediuonos|3



constitutional prohibition on appropriating exigfirevenues through the initiative
preserves important distinctions between legistatisnction and the initiative process.

C. Factual issues related to the Funds are not Germando the

Constitutional Prohibition on Appropriation.

The Trial Court, in rejecting this constitutiondladlenge, focused on "uncertainty
surrounding the potential appropriation of fundg.F. 0627-0628). The Trial Court
deferred judgment on the constitutionality of theasure claiming that it was necessary
to know whether, at the time Amendment 3 takesceffewill affect anything other than
"new money". (L.F. 0627-0628). The Trial Court'sct#on confused appropriations with
expenditures. Appropriation is the "act of settaside a sum of money for a public
purpose.” Black’s Law Dictionary, Ninth Edition, p18. Expenditure is "the act or
process of paying out; disbursement.” Black’s LawtiDnary;see also Local Union No.
1256 AFSCME v. City of HubbarfiD3 N.E.2d 544, 545 (Oh. Ct. App. 1986) (noting the
dictionary definitions and pointing out that "expénre" is "not the same as
appropriation."”) As described above, the proposéthtive Petition on its face directs
that "the balance of the Coordinating Board forlfe@hildhood Fund™ shall be
"transferred into the Early Childhood Health andi€ation Trust Fund." (Joint Exhibit 1,
L.F. 0200 at Section 54(a).1). Contrary to the [M@aurt’s conclusion, there is no
"uncertainty” surrounding this requirement — therapriation of the Coordinating Board
for Early Childhood Fund into the Early Childhooealth and Education Trust Fund will
happen automatically if the initiative is passelisTis the "setting aside a sum of money

for a public purpose.” This is appropriation. Ipi®hibited by the Constitution.
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The Trial Court’s opinion, which does not enforhe tonstitutional proscription
on appropriation by initiative, will only invite fther mischief in the future. Initiative
petitions cannot seize existing state funds antheet aside for another purpose. This
Constitutional limitation exists on the initiatiypeocess regardless of the purpose of the
initiative, and regardless of the quantum of futida are appropriated. Once the courts
begin to engage in the factual inquiries suggelsyetthe Trial Court, the constitutional
limitations on the initiative power will erode. Fexample, citizens wishing to impose
greater fiscal discipline could propose an initiatio restructure the existing state
employee retirement funds and, by initiative, tfanthe content of the existing fund to a
newly created fund for the same purpose with nedvdaffierent restrictions on the use of
the funds. The Missouri Constitution’s limits orpapriation by initiative should
foreclose these efforts to seize existing state$uor other purposes initio. As the
Missouri Supreme Court held in 1954, “If the prog@d®rdinance in this case is in fact an
appropriation ordinance, then it is fatally defeeti.” McGee 269 S.W.2d at 665.

This initiative, on its face, appropriates existstgte funds. This is forbidden by
Mo. CoNsT. Atrticle 1ll, section 51. “Any other interpretatiovould permit a violation of
the plain mandate of section 51 of the ConstitutibficGee 269 S.W.2d at 666. This
Court should reverse the judgment of the Trial Gadeclare the Initiative Petition as
insufficient because of its violation of ®ICONST. Article Ill, section 51, and enjoin the
Secretary and other election officials from pladingn the ballot pursuant to Section

116.200.
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.  THE TRIAL COURT ERRED IN REFUSING TO REVERSE THE
SECRETARY’S DECISION THAT THE INITIATIVE WAS SUFFIC IENT
BECAUSE THE INITIATIVE IS UNCONSTITUTIONAL IN THAT IT
ADVANCES PURPOSES PROHIBITED BY THE CONSTITUTION IN
VIOLATION OF ARTICLE Ill, SECTION 51 OF THE MISSOUR |
CONSTITUTION, TO WIT, PROVIDING PUBLIC FUNDS TO REL IGION
IN VIOLATION OF ARTICLE I, SECTIONS 7 AND 8 AND ART ICLE IX
SECTION 8.

Appropriation by initiative is specifically calleslt in the Constitution, but ™
CoONST. Atrticle IlI, section 51 also limits the use oktiitiative power for "any other
purpose prohibited by this Constitution.” Direcobpibitions in the Missouri Constitution
are relatively scarce, but where the Constitutstalgishes prohibited conduct, the
initiative cannot be used to circumvent the prafobi This limitation is consistent with
the underlying theory of Missouri’'s — and America'imited democracy. Certain
cherished rights and liberties are vouchsafedenGbnstitution of Missouri and the
United States in order to protect them from "thamyy of the majority.” "It thus
exemplifies the purpose behind the Bill of Riglaisd of the First Amendment in
particular: to protect unpopular individuals froetaliation — and their ideas from
suppression — at the hand of an intolerant so&idtgintyre v. Ohio Elections Comm’n
514 U.S. 334, 357 (1995).

Here, the proposed initiative — on its face — seel@rcumvent Missouri

constitutional prohibitions on the use of publiadis to aid religious organizations or
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religious schools. The Trial Court incorrectly cuaed that this facial challenge to the
constitutionality of the proposed measure was ipet fior judicial review. This challenge
is clearly ripe, and the proposed initiative undioesmbly seeks to evade the Missouri
constitutional prohibitions on public funding ofiggous organizations or religious
schools. For the reasons set forth in detail betbis,Court should reverse the Trial
Court’s judgment and enjoin the Secretary and aglesation officials from placing this
unconstitutional initiative on the ballot in Novearb

A. This Facial Challenge is Ripe for Review.

Arrowood is entitled to pre-election review of tiaeial constitutionality of the
proposed initiative. "A facial challenge is an eki@n a statute itself as opposed to a
particular application.Patel 135 S.Ct. at 244%ee also Coyne&395 S.W.3d at 520
(facial challenge alleges that legislation "is d#fee on its face" whereas as applied
challenge alleges that legislation "operates uridatisnally as to [a party] because of
[that party’s] particular circumstances"). Arrowooohtends that the proposed initiative
would allow public funds to be used for religioastitutions, in violation of the
constitution and its restrictions on the initiatpewer. This is not a claim that the
Initiative Petition "operates unconstitutionallytagArrowood] because of [Arrowood’s]
particular circumstancesCoyne 395 S.W.3d at 520lnstead, her claims challenge the
constitutionality of the proposed initiative.

As discussed above, Missouri law authorizes cdare®nduct pre-election review
of the facial constitutionality of an initiative figon once the Secretary has certified the

initiative petition for the ballot. Here, Defendafdénder certified the Proposed Measure
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for the ballot on August 9, 2016. Arrowood'’s claiinat the initiative does that which is
prohibited by the constitution by allowing publignids to be used for religious
institutions is therefore ripe for adjudication.

B. The Measure seeks to Circumvent the Missouri Condtitional

Prohibitions on Public Funds to Aid Religion.

The constitution prohibits the "taking of moneyrfréhe public treasury, either
directly or indirectly, in aid of any church sect,denomination of religion." id. CONST.
Article |, section 7. This prohibition is repeat@dVo. CONST. Article 1X, section 8:
"Neither the general assembly, nor any county, tityn, township, school district or
other municipal corporation, shall ever make arrapation or pay from any public
fund whatever, anything in aid of any religiousextechurch or sectarian purpose or to
help to support or sustain” any school controllgdbeligious organization.

These two provisions in the Missouri Constitutialetlaring that there shall be a
separation of church and state are not only magpéagxbut more restrictive than the
Establishment Clause of the United States ConistittitPaster v. Tusseyp12 S.W.2d
97, 101-02 (Mo. banc 1974). Both state and fedaraits have repeatedly recognized
that Missouri’s wall of separation between churod atate is higher than what is
required by the First Amendment to the U.S. Couistih. See St. Louis University v.
Masonic Temple Ass’n of St. Lou220 S.W.3d 721 (Mo. banc 200Axnericans United
v. Rogers538 S.W.2d 711, 720 (Mo. banc 1976)inity Lutheran Church of Columbia,
Inc. v. Pauley788 F.3d 779, 787-88'{&ir. 2015). Last year, the Eighth Circuit

recognized that "the long established constitutipoécy of the State of Missouri . . .
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Insists upon a degree of separation of church t&atd ® probably a higher degree than
that required by the First Amendmeririnity Lutheran Church of Columbia, Inc/88
F.3d at 784.

RYH4K'’s initiative, on its face, circumvents thenstitutional prohibition on
distributing public monies to religious institutnn the last sentence of Section
54(b)(2) of the Proposed Initiative, the measuagest "Distributions of funds under this
amendment shall not be limited or prohibited byphavisions of Article IX, section 8."
(Joint Exhibit 1, L.F. 0200-0201 at Section 54(h)(By including this language, the
initiative purports to exempt the funds generatgdhe measure from the prohibition of
Article IX, section 8. Although the initiative islent as to the prohibition in Article I,
section 7, by expressly exempting funds generagdatidinitiative’s tax from the
provisions of Article IX, section 8, the initiati\geclear directive is that these funds will
be available for distribution by government ages¢eereligious organizations. This
purpose is clearly and directly prohibited by thiséduri Constitution. Article I, section

51 prohibits the initiative from being used to ainavent this prohibition.
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IV. THE TRIAL COURT ERRED IN REFUSING TO REVERSE THE
SECRETARY’S DECISION THAT THE INITIATIVE WAS SUFFIC IENT
BECAUSE THE INITIATIVE IS UNCONSTITUTIONAL IN THAT IT
ADVANCES PURPOSES PROHIBITED BY THE CONSTITUTION IN
VIOLATION OF ARTICLE Ill, SECTION 51, TO WIT, CONTR ACTING
AWAY THE POWER TO TAX IN VIOLATION OF ARTICLE X,
SECTION 2.

As discussed above, Atrticle 1ll, section 51 lintlie use of the initiative power for

“any other purpose prohibited by this Constitutidfiere, the proposed initiative — on its

face —circumvents the Missouri constitutional pboion on surrendering or contracting

away the power to tax. ™ CONST. Article X, section 2. The Trial Court incorrectly
concluded that this facial challenge to the coastihality of the proposed measure was
not ripe for judicial review. This challenge is @ity ripe, and the proposed initiative
unguestionably evades the Missouri constitutiomahibition on contracting away the
power to tax by giving parties to a contract — antlthe legislature — the power to set the
tax. For the reasons set forth in detail belows @ourt should reverse the Trial Court’s
judgment and enjoin the Secretary and other electbcials from placing this
unconstitutional initiative on the ballot in Novesrb

A. This Facial Challenge is Ripe for Review.

Arrowood is entitled to pre-election review of tiaeial constitutionality of the

proposed initiative. "A facial challenge is an ekt@n a statute itself as opposed to a

particular application.Patel 135 S.Ct. at 244%ee also Coyne&95 S.W.3d at 520
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(facial challenge alleges that legislation "is d#éfee on its face" whereas as applied
challenge alleges that legislation "operates urt@atisnally as to [a party] because of
[that party’s] particular circumstances"). Arrowocohtends that the proposed initiative,
in a specific section, contracts away the powedaxdoy allowing a contract to set a tax
increase, in violation of Article X, section 2. §hs not a claim that the Initiative Petition
"operates unconstitutionally as to [Arrowood] besmof [Arrowood’s] particular
circumstances.Coyne 395 S.W.3d at 520Instead, her claims challenge the
constitutionality of the proposed initiative.

As discussed above, Missouri law authorizes cdart®nduct pre-election review
of the facial constitutionality of an initiative fin once the Secretary has certified the
initiative petition for the ballot. Here, Defendafdénder certified the Proposed Measure
for the ballot on August 9, 2016. Arrowood'’s cldiimat the initiative does that which is
prohibited by the constitution by contracting avilag power to tax is therefore ripe for
adjudication.

B. The Measure Seeks to Circumvent the Missouri Condtitional

Prohibition on Contracting Away the Power to Tax.

The RYH4K Initiative Petition contracts away thenso to tax, a purpose
expressly prohibited by the Constitution. ArticleoKthe Constitution governs taxation.
Article X, section 2 provides “the power to tax Bimat be surrendered, suspended or
contracted away, except as authorized by this tatish.” Section 1 of Article X vests
the taxing power for state purposes in the Gersggaémbly and allows the General

Assembly to delegate power to other political suistns.
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Other political subdivisions’ is defined in arte X, section 15, as
‘townships, cities, towns, villages, school, rodchinage, sewer and levee
districts and any other public subdivision, pubticrporation or public
guasi-corporation having the power to taky other words, article X,
section 1, gives the power to tax to political sulsibns which have the
power to tax. Taken together, these two sectiogsire that a political
subdivision’s power to tax is contingent upon angi@f authority to tax by
the legislature. . .”

State ex rel. Bd. of Health Center Trustees of @aynty v. County Comm’n of

Clay County896 S.W.2d 627, 632 (Mo. banc 1995).

Therefore, the Constitution specifically limits tag authority to only the
General Assembly and those to whom they delegdte. Qonstitution prohibits
the contracting away of a tax except as alreadigasizted by the Constitution in
Article X, section 2.See City of St. Louis v. Western Union Telegraph &0
S.w.2d 577 (Mo. App. 1988\Western Taney Cnty. Fire Prot. Dist. v. City of
Branson,334 S.W.3d 627 (Mo. App. 2011). Contracting awlay power to tax is
taxation without representation, which is "incotesid with the American idea of
government . . .State ex rel. Gordon v. Beckd&® S.W.2d 146, 151 (Mo. 1932);
see alsoBally’s LeMan’s Family Fun Centers, Inc. v. Directof Revenug745
S.w.2d 683, 686 (Mo. banc 1988) (Welliver, J., eéiggg) ("This case . . .

represent[s] the most flagrant taxation withoutrespntation . . . result[ing] in
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taxation by judicial interpretation, not taxatiog lkegislative enactment by duly
elected representatives of the people.”).

The RYH4K initiative establishes an "equity assemsiniee” on cigarettes
manufactured by “non-participating manufacture(ddint Exhibit 1, L.F. 0201 at
Section 54(c)2.a). The term non-participating manturer is not defined in the proposed
constitutional amendment but rather by referencéi® Master Settlement Agreement
entered into by the State of Missouri and certabatco manufacturers on November 23,
1998." (d.). Onits face, the Initiative Petition imposesa on a certain group of
businesses based not on any law, but on how tleegledined in a contract — a contract to
which the non-participating manufacturers are ngpary and which can be amended by
the parties to the contract. (Joint Exhibit 9, LOB55). The entities taxed under the
initiative are not defined by any law.

But the Initiative Petition goes even further tdhemrize the equity assessment fee
to be increased based on the Master SettlementeAget. "T]he rate of the equity
assessment fee shall be sixty seven cents pergmaokawenty cigarettes. . . the equity
assessment fee shall be adjusted each year indacoer with the Inflation Adjustment in
the Master settlement Agreement.” (Joint Exhibit.E. 0201 at Section 54(c)2.a).

The Master Settlement Agreement is a contract etvlee Missouri Attorney
General, over 40 other states and several majactabmanufacturers and can be
amended by agreement of the signatories. (JoinbiX L.F. 0355) ("This Agreement
may be amended by a written instrument executeallBarticipating Manufacturers

affected by the amendment and by all Settling Statfected by the amendment."). None
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of the parties to the Master Settlement Agreemenpalitical subdivisions or have been
delegated the power to tax by the General Assennudigr Article X, section 1. None of
them have the authority to contract away the tapioger of the State. That may only be
done by the General Assembly.

Further, the inflation adjustment mechanism thditlva applied annually to the
tax is not set forth in the initiative. Rather, thaiative simply refers to the settlement
agreement without setting forth any details of libevannual tax increase will operate.
Because the initiative refers to a contract tcasiix increase, it has surrendered the
power to tax to an agreement between private tabasmpanies and over 40 states and
territories.

The Initiative Petition taxes non-participating &olbo manufacturers based on
how they are defined in a contract — not any lasspd by a government entity. The

"non-participating manufacturers" are not partiaggan the Master Settlement

Agreement. The Initiative Petition therefore alloseane tobacco manufacturers (who are

parties to a contract with the state) to agre@xdhieir competitors (the non-participating
manufacturers). Because the Master Settlement Awreemay be amended, the
competitors have the power to control the tax aae even who is taxed. As a result, the
RYHA4K initiative contracts away the power to taxhieh is prohibited by the Missouri

Constitution.
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VI. THE TRIAL COURT ERRED IN REFUSING TO REVERSE THE
SECRETARY’S DECISION THAT THE INITIATIVE WAS SUFFIC IENT
BECAUSE THE INITIATIVE IS UNCONSTITUTIONAL IN THAT IT
AMENDS MORE THAN ONE ARTICLE OF THE CONSTITUTION BY
AMENDING BY IMPLICATION PORTIONS OF ARTICLE IX, SEC TION
8, ARTICLE I, SECTION 7, ARTICLE |, SECTION 8, AND ARTICLE X,
SECTION 2.

The Trial Court correctly found Arrowood’s claimatithe initiative amends more
than one article of the constitution was ripe f@riew, but erred in dismissing the claim.
At trial, RYH4K argued that the violations of thestriction on funds for religious
purposes and contracting away the power to taxlgdhmioverlooked because their
initiative is a Constitutional amendment specifigaluthorizing these things. This
argument only strengthens Arrowood’s claim thatittigative, on its face, violates
Article lll, section 50. "Petitions for constitutial amendments shall not contain more
than one amended and revised article of this dotistn."

The RYH4K petition expressly amends Article 1V beétConstitution. (Joint
Exhibit 1, L.F. 0200). The text of the initiativésa exempts its expenditures from Article
IX, section 8 and allows taxation by a body otlemtthe General Assembly or those to
whom the power is delegated, in direct conflicthwirticle X, sections 1 & 2. Of
course, RYH4K does not specifically disclose thét altering these other sections of the
Constitution. The issue for the Court is whethés thter enactment results in a direct

inconsistency between the two measures. If it dbese is an amendment by
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implication. State ex rel. McNary v. Stusstd,8 S.W.2d 630, 635 (Mo. 1974ge also
Kuehner v. Kander42 S.W.3d 224, 229 (Mo. App. 2014) (suggesting ithidative

may impliedly amend an article when it impairs adamental right included in such
article). “Amendments by implication are not favdreFisher v. Waste Management of
Missouri 58 S.W.3d 523, 525 (Mo. banc 2001).

In McNary, the issue facing the court was whether a statopted by the
General Assembly that year had the effect of anmgnan already-existing statute. The
court found the new statute amended the alreadstiegistatute by implication, citing an
1870 Missouri Supreme Court case.

The doctrine applied in Maguire simply recognizest toccasions do occur

in which some repugnance or inconsistency existavd®n two statutes

adopted by the legislature. In such a situatiom, ¢burt will attempt to

reconcile them and apply both, but if this is nosgible and both cannot
stand, the later act will be held to have repebalednplication the earlier of

the two acts, thereby giving effect to the moserngly expressed legislative

intent of the General Assembly. However, the doetrapplies only when

the two inconsistent statutes each purport to lmeptete and independent

legislation. 82 C.J.S. Statutes s 262a, p. 432thEBumore, repeal by

implication is not favored.
McNary, 518 S.W.2d at 635.
Although repeal by implication "is not favored, €tRroposed Initiative admits

that it "changes, repeals, or modifies by impli@gatior may be construed to change,
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repeal or modify by implication, Article IV of thdissouri Constitution and the
following provisions of the Missouri Revised Stasit..." (Joint Exhibit 1, L.F. 0200 at
Notice). It fails to acknowledge, however, thasitlso amending by implication Articles
I, IX, and X of the Missouri Constitution.

As discussed above, Article |, section 7 and Aeti{, section 8 prohibit taking
money from the state treasury — directly or indisee for religious purposes. The
RYHA4K initiative amends by implication those anislto allow Missouri to do so for the
purposes outlined in this initiative. The initiagiand the original provisions of the
Constitution cannot both stand, so there is a toecflict between the initiative and
Article 1X, section 8 and Article |, section 7. ine event of a direct conflict, "the later-
enacted provision, even when there is no spe@fiealing clause, repeals the first statute
to the extent of any conflict with the secon@iurner v. State245 S.W.3d 826, 828 (Mo.
banc 2008). Since the Proposed Initiative seeksrtend by admission Article 1V and
amend by implication Articles | and X, it violatése limits of Article Ill, Section 50.

Similarly, Article X, sections 1 & 2 allow taxatiamly by the General Assembly
or political subdivisions to whom they have delegithat power. The RYH4K initiative
amends those sections to allow a contract betwasiep other than those listed in the
Constitution to determine the tax. There is no Yaaythe court to recognize and apply
both the initiative and the already-existing sewtiof the Constitution, so this initiative
must also be amending by implication ArticleSee Levinson v. State04 S.W.3d 409,
412 (Mo. banc 2003) ("the later-enacted statuteaksthe first statute to the extent of

any conflict with the second"). Because the init@iamends more than one article of the
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Constitution, the Trial Court erred in finding timtiative did not violate Article I,

section 50.
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CONCLUSION
For the foregoing reasons, the Trial Court’s judgtrehould be reversed. This
Court should enter the judgment that should haea lemtered below, reverse the
Secretary’s determination that Initiative PetitR0i6-152 is sufficient for inclusion on
the November 2016 ballot and enjoin the Secretadyaay local official from taking
steps to include the initiative on the ballot.
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